Social and Mobile and Clouds
Oh My!

The Brave New World
of

Marketing in the Digital Age

Presented by SME Asociacion de Ejecutivos
de Ventas y Mercadeo

Joseph |. Rosenbaum de Puerto Rico

Partner & Chair >
Advertising Technology & Media Law Practice

‘ReedSmith .=

J

The business of relationships.* SME Digital Forum
May 25, 2011




On the Agenda Today I

Update General Principles of Advertising Law «

Advertising Claims
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Consumer Protection _ _
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Employees, Brands and Reputation Management

Privacy & Behavioral Advertising
Social Media

Promotions (Sweepstakes and Contests)
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A Endorsements




In the good old days - .

you could sell guns in children's magazines

Seven to seventeen...
Daisy will make it a Christmas to remember

W et taw g se por wumrtiong vt epe— Bhalied B8 st TTT gulltin. BB, S iy D I L e S —
g W & Mg pessey gt plind TS ——_— . At B 8

WER Dot e T pen Bor v Yed'D [ 3 L P — o D -
Berve yoors of Sam shuniing swiduaes - ¢ W e L i 5 eoguudhan bt 9086

3 ~ P —— -

Yo were Decsumonst @ Sve Ve [,

md Dhad. (e Gy, ww bot [had s il ve EBrscacs 100a. @ ches tovee cotiom “Wemtan TP PPN R S p——

hn silfie et e - — S
senbew The fum e had wih As Dossw — SIS Fheh, ASuv P fﬁ""o«v whading . Dhasmw Damlion
e thesns these bumaiinn seull sew & they n-—-""l'-v—n Spmetol wyyweced Nodscmad N Cwnguncy . om0 Flageen, Arh oo
" .-an. - Arganee TV reel S—t e e—
Sy agow — A Uhasiws sre fut e e svew ~iv- - -+
B s Sulios Bbthn. Sareg  Biven, sith gunatns n-.....'._...._ s B iy Sk
e - S——" IO wer. S0-dhed. Aleat 4350
ket W . i 5 . e st (R Vet 98 Mt €tk et ek b lls SME
poarmng Al it arpmetes. At (
Mokt B hoects IT ek pulete vty vy | 7 B R R L T —— o o~
B S Adan WA o S ———
- P S S S—

oot SR Sy bens Sy . b T et nu—s 20T Semtsrm Cotions e et o e O

. puiete - Ot At W

Advertlsement IN1966 Boy's Life Magazine Reedsmith

The business of relationships.


http://pzrservices.typepad.com/.shared/image.html?/photos/uncategorized/329024228_cedbd0cf0b_o.jpg

What is an fdAdo NGNS

Advertisers and consumers are becoming content creators;
media and entertainment companies are becoming ad
supported revenue engines; technology and search
companies are becoming network publishers;
telecommunications and gaming companies are becoming
content creators and distribution platforms.

Reality Programming, Interactive Gaming, Virtual Worlds,
Gadgets, Widgets, RSS Feeds and Online User Generated
Content i In programming, for promotional purposes and

In advertising, blurs distinctions between advertising,
Information and entertainment.

Social media, user generated content and technology is
blurring the distinction between consumers, contenteN
producers, employees, individuals and brands.

ReedSmith
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Advertising Issues

Truth
Privacy
Publicity
Puffery

X X X X X X X X X X

RI SE OF THE OPROSUMEROG

Comparative Advertising
Consumer Protection

BLURRING DISTINCTIONS

Deception BETWEEN
Endorsements INFORMATION,
Substantiation ENTERTAINMENT AND
Blogging ADVERTISING

x Branded Entertainment

x Mobile Marketing

x Viral, Word-of-Mouth and Buzz

X Environment

x Behavioral Marketing

x Indecency; Violence; Food; Obesity; Children SMEI\

x User Generated Content

X Location-Based Targeting ReedSmith
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Industry partnership .
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http://www.narcpartners.org/about

Consider Four Basic Principles - .

Are We Telling the Truth?

Can We Support All Claims?

Did We Secure Necessary Rights?

and

Are There Specific Laws, Regulations, Social,
Political, [Fill In The Blank] Issues That Apply?  seN

ReedSmith
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FTC Act: Unfairness - Deception _
FTC Act: Section 5

Unfair methods of competition in or affecting
commerce, and unfair or deceptive acts or
practices Iin or affecting commerce, are hereby
declared unlawful.

Let 0SS not waste ti1 m

Let 0s go strai ght
SMEN

ReedSmith
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Deceptive Act or Practice _

Deception = a representation, omission or
practice that will mislead consumers.

In other words, a representation, omission,
act or practice that:

A Is likely to mislead (in light of the totality of
circumstances and the target audience);

A Would be deceptive to a reasonable consumer
or a o0t aregedhi@remy;am@up (

A Is material (i.e., involves information that the
consumer would likely consider important as
part of the decision making process)

SM
Can be an express untrue or misleading statement or an omission 01!\
material information that has the effect of misleading the customer.

ReedSmll;h
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s there a Claim? I

EXPRESS:st at ement of f act

IMPLIED: claim made through impression (not
expresslvy); Npl cture wo

Deplctlon of a clalm must represent actual USE fres

|l i fel/l Nor mal use; Demos cané be faked, staged or manipul at «

Independent substantiation, in advance.

BUT DONG6T FORGET TN
NET IMPRESSION

ReedSmith
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Support All Claims (i advance) . .

The FTC requires advertisers to have a
reasonable basis for advertising claims
before asserting them In advertising.

(Tell the truth and be able to prove it)

All express & implied claims must be
supported with substantiation ... in the
file before the ad Is distributed.

SMEN
ReedSmith
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FTC Act - Basic Rules (4Ps) - .

Apply to Disclosures

Di scl osure of materi al
conspicuous. 0o Consi der

Adisclosure should be PROMINENT enough for
consumers to read easily;

7

Athe PLACEMENT of the disclosure should be
designed to ensure a consumer will read It;

Athe disclosure should appear in close PROXIMITY
to the claim that it is explaining;

Athe PRESENTATION of the disclosure should be
designed to ensure consumers will understang&ER

ReedSmith
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Sometimes Discl os/ioN,

ReedSmith
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How Did They Substantiate This
Express Claim?

SMEN
ReedSmith
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This Implied Claim . . ..
Created an Express Problem

SMEN
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A Demonstration Can Be a Claim _

But...

A Demos must not be faked, staged or

manipulated.
A Must have support in advance.

A Demos must work in real life & normal use!

SMEN
ReedSmith
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Valuable Demonstration in Action

SMEN
ReedSmith
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Until You Look Behind the Curtain

ReedSmith
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However . .. B

Not all assertions require substantiation.
Opinions, exaggerations, hyperbole, or
similar assertions that

A cannot be proven or disproved, or

A no reasonable person would believe or would
consider material

are known as puffery, and are not required
to be substantiated.

SMEN
ReedSmith
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Puffery: An Exception to Truth _

The advertis
utterly and completely,
because no one Is going
to believe it anyway.

SMEN
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This Is puffery . ..

SMEN
ReedSmith
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.. . Is this puffery?

SMER
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The business of relationships.



Remember Net Impression

SMEN
ReedSmith
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Website Terms & Policies as Claims _

Failure to honor your own stated privacy
policy Is deceptive and misleading under
Section 5 AND a breach of contract.

FTC construes online privacy policy to apply
to offline data collection unless expressly

stated.

Donot misrepresent p
neing collected.

Donot overstate soph
security technology. N

ReedSmith
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Protecting Your Investment _

Payment = Ownership

| paid my ad agency for the work, consequently | own it

NOT unless you have a written agreement that says so, in advance!

Intellectual Property Right = Protection

They copied my ad or used my Dbr

Ideas are not protected, only the specific form of expression

Infringement = Actual copying or Access & Substantial Similarity
(but there are exceptions:
. . SME
fair use, parody, comparative ads) r\

ReedSmith
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Infringement? B

I T PN B ¢ Curtis Photo T Stock (Getty Images)
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Court awarded $140,000




What do you think?

SMER
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Copying? Infringement?

What do you think?

SEAT Altea. Finally a family sports car.

L0 SMOCION

SMEN
ReedSniiin
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How about these?

STSTEo MO Reedsmlth
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. and these?

ws the diet Co/y

@lorjes, 0 car®>*
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. or these?

THERE Is STILL
NO CURE FOR AIOS.

BROTECT YOURSELF.

“ Smith
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... o0rthese?

ReedSmith
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ldea or Expression?

Lugz Boots Apple iPod

SMEN
ReedSmith
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parodyi Candt You Ta KiKIe

YOU can use someone
use Is a parody.

1. But humor is not enough. The use must
be satirical or ridicule the original work -
being funny Is not enough.

2. Ifyou are In the business of satire and
comedy, parody Is almost always ok.

BUT, what if you want to use parody for a
commercial purpose? TN

(Hint: See #1) ReedSmith
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Cadbury vs. Wonderbra:
You Canot
This Up!

t he Air Toniteo

SMEN
ML oS ReedSmith
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SMEN
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| Love Paris in the Springtime
.- would you like fries with that?

SMEN
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Is This Parody?

SMEN
ReedSmith
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Or this?

SMEN
ReedSmith
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Competltlve Advertlsmg - .

Congratulations to Audi for winning
South African Car of the Year 2006.

Facts are Facts

From the Winner of
World Car of the Year 2006.

SMEN
ReedSmith
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Comparative Advertising

You know, Looking for
the thingis  cash without
not with that  MasterCard
car d. Tduld feanl s
the problem. you nowhere.

You know, the
thing is with that
card, |
know where. : -
N | n ot e X
That 6s t }31

problem. egsy. SME'\
American Express vs. MasterCard
P ReedSmith
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on I9IasterCard



Competitive-Comparative: Viral on the Internet

ReedSmith
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Product Placement & _

Branded Entertainment

No longer limited to television and
motion pictures, packages, billboards,
store fronts, brands are embedding
themselves In credits, banners, context
sensitive ads, games 1 even part of
game play - social networks and virtual

worlds.
SMEN

ReedSmith
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Product Placement is Advertising _

Product placement is subject to FTC and FCC
rules with respect to deception and disclosure.

Section 5 of the FTC Act; Section 317 of the FCC Act

FCC requires sponsor identification.

Communications Act of 1934, 47 U.S.C. A &08,317;: FCC Rules, 47 C.F.R. A A73.1212, 76.1615

BUT....
FCC rules exempt identification in feature motion picture

films produced initially and primarily for theater exhibition

SMEN
ReedSmith
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Product Placement Headaches
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Entertainment IS the Brand!

ReedSmith
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Entertainment? Brand?

SMEN
ReedSmith

The business of relationships.



New World of Advertising _

oThe web Is ‘'mo
creation than a technical one. |
designed it for a social effect . 0
to help people work together /0

and not aySmaa et/ e

Tim Berners -Lee, o Weaving the Web:
Design and Ultimate Desti n?

PRy ReedSmith
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Traditional Marketing

.
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DAZS B STILL

Back then
advertising was
disseminated by
the advertiser or
a party with
actual or
apparent
authority to
disseminate
advertising on
behalf of the
advertiser.
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Social Media

oéactivities, ©pr
among communities of people w
online to shasl f@aﬂbn know
and opl nﬂ"on3<»u3| ng CoO

BECAUSE BOCIAL I\/IEDIA
AFORCE TOBE RECKONED
WITH
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Promotions: Remember 3 Words _

An illegal lottery is a promotion whereby a
consumer
furnishes some form of

consideration
for a

chance
to win a

prize “N
ReedSmith
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This Sweepstakes Took Off

SMEN
ReedSmith
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Promotions: Rules Rule _

A Official rules form a legally binding and enforceable
contract between sponsor and participant.

APlaintiffs have not historically prevailed on breach of
contract or fraud claims where sponsors act in
accordance with official rules.

ARules need not have been actually read but must be
widely and readily available.

A Courts favor contingency plans

Breaking of Ties

Releases -- Injury and Ownership

Publicity

Indemnity

Force Majeure SMEN
Modifications or Termination

> >y > D> P
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Promotions: Laws are Complex _

Alternate Method of Entry: Sweep (YES) Contest (NO)
Florida, New York & Rhode Island
(Arizona i Amusement Gaming & more)

Specially Regulated Categories
A By Industry (financial; health care; travel)
A Food
A Gasoline
A Jewelry

Everybody Wins; Prizes Must Be Awarded

Post Consideration Releases (liability; publicity) mEN

(Tennessee)
ReedSmith
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Endorsements (and Testimonials)

A verbal or visual communication that
consumers, acting reasonably, would
be likely to understand to be
expressing the opinions, beliefs,
findings, or experiences of someone
other than the sponsoring advertiser.

Not e: The FTC and the Courts now
nNtesti moni al o virtual IS%'\I

ReedSmith
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Endorsements are Regulated _

Guides Concerning the Use of Endorsements and
Testimonials in Advertising

[16 C.F.R. Part 255; First promulgated in 1975, previously revised in 1980 and now newly revised and effective 2009]

AMMdvertisers subject to Gui
AMMdvertisers |iable for fisp
ACelebrity endorsers ensure adequate basis for claims.

AMiResults Not Typicalo no |

ADi scl ose fimateri al connect

SME

ReedSmith
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Endorsements as Claims _

Endorser must be an actual user throughout.

Accurate depiction, typl
experience.

Reflect honest opinions, findings, beliefs or
experiences.

May not contain representations or statements that
could not be substantiated if made by advertiser.

Individual must actually use product/service.
Celebrities can be paid.

Consumers may not be paid or influenced.
(Obtain consumer endorsement SMEr\

ReedSmith
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before informing them of potential use in advertising).




What Changed? [

Substantiation

Advertisers using consumer endorsements must
possess sufficient substantiation to support claims
as if the advertiser had made the representation
without any endorsements.

In other words, consumer endorsements alone are
not to be equated with scientific evidence i
consumer endorsements do not serve as reliable
or competent scientific evidence because
Individual consumer experiences in the form of
anecdotal evidence do not provide a sufficient N
basis to substantiate claims.

ReedSmith
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What Changed? I

Typicality

| f an advertiser cannot
experience as depicting what consumers will
generally achieve, then:

the advertisement must clearly and conspicuously
disclose, the generally expected performance of

the product or service

and

the advertiser must use adequate substantiation In
making that representation. N

ReedSmith
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What Changed? _

60Safe Harboro 1 s Go

NResul ts onfarye svualrtyso n c
no longer be considered effective to disclaim
actual or implied typicality representations.

The FTC staff has determined these types of
disclaimers alone are unlikely to be effective
IN communicating to consumers the limited

applicability of the

SMEN
ReedSmith
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What Changed? I
Liability
Explicitly clarifying that advertisers will be liable for

making false or unsubstantiated statements made
through endorsements; and

advertisers will be liable for failing to reveal
material connections to endorsers; and

endorsements must reflect the honest opinions,
findings, beliefs or experience of the endorser who
will be liable for false or unsubstantiated

Statements.

The only relevant criterion in determining whether a statement SME'\

isan 0 e n d o r sigwhethertcansumers believe the

statement reflectsthee n d o r giews. 6 S .
ReedSmith
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What Changed? I

Experts & Celebrities

Previously, experts and celebrities were treated
the same way. Payments did not generally trigger
disclosure requirements. BUT now:

An expert can be paid for an endorsement, but if
I t0s not a fl at fee or
then disclosure of the compensation relationship
will be required; and

Where consumers would normally expect a
celebrity endorser to be paid no disclosure is i\
required, but. . (talk shows, public appearances)

ReedSmith
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L i | donot refer Jise

| can use their picture, right?
=3 _

SMER
ReedSmith
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Privacy Became Publicity _

Every person has the right to control the use of
their name, image and/or likeness for commercial

pUrposes

Became a property right, rather than personal right
[Factors v. Pro Arts, 597 F.2d 215 (2d Cir. 1978) Elvis
Presley poster] Confirmed property right as surviving death of celebrity

Alf a person can recogni ze
(even 1 f 1 n the nNnbackgroun

A Get a release for anything borrowed from an identifiable
person (Elvis costume, Charlie Chaplin hat)

A In some states, the laws can protect these rights
for 100 years after death! N

ReedSmith

The business of relationships.




Rights Never Die . .do they?

THE MYSTERIOUS DEATH OF MARILYN MONROE

PL/ 50Y

,-’ %  PIERCE
| - BROSNAN

INTERVIEW

BOND

ANDBEYOND

2005

HOLIDAY
BLOWOUT

ALPACINO

SCOTT. TUROW
TCBOYLE

TICKET SCALPERS
SEXIN CINEMA
JACK JOHNSON
EUGENIA YUAN
HOLIDAY FASHION
JOYCE CAROL
OATES

ASBYATT

MUSIC POLL
PAUL THEROUX
JANE

HARRY BENSON
GIFT GUIDE -

s
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Secure all necessary rights . . . _

A Celebrity Talenti SAG/AFTRA
A Consumers
A Music - Licensing is very COMPLEX!

A Composition Rights, Publishing Rights, Public Performance
Rights, Synch rights, Master Recording Rights, Downloadable
Content Rights

A Interneti Be careful with images and music

A For example, content found on www.youtube.com or
WWW.myspace.com

A Visuals
A Photographs, Art, Film Footage, lllustrations, Posters, Paintings

A Text
A Books, Poems, Lyrics SME,\

A Yes, even open source programming

ReedSmith
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What Rights Are Secured?

$14+ Milion-Rever sed (but

ReedSmith
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Comeon..

$300,000 Award

White v. Samsung Electronics

SMEN
ReedSmith
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The VCR you’ll tape it on.
2012 A.D.




