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Update General Principles of Advertising Law 

Social Media

Advertising Claims 

Consumer Protection 

Endorsements

Promotions (Sweepstakes and Contests)

Mobile Marketing

Privacy & Behavioral Advertising

Employees, Brands and Reputation Management

On the Agenda Today

Comparative Advertising
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In the good old days

Advertisement in1966 Boy's Life Magazine

you could sell guns in children's magazines

http://pzrservices.typepad.com/.shared/image.html?/photos/uncategorized/329024228_cedbd0cf0b_o.jpg
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What is an ñAdò these days? 

Advertisers and consumers are becoming content creators; 

media and entertainment companies are becoming ad 

supported revenue engines; technology and search 

companies are becoming network publishers; 

telecommunications and gaming companies are becoming 

content creators and distribution platforms.

Reality Programming, Interactive Gaming, Virtual Worlds, 

Gadgets, Widgets, RSS Feeds and Online User Generated 

Content ïin programming,  for promotional purposes and 

in advertising, blurs distinctions between advertising, 

information and entertainment.

Social media, user generated content and technology is 

blurring the distinction between consumers, content 

producers, employees, individuals and brands.
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Advertising Issues

× Truth

× Privacy

× Publicity

× Puffery

× Comparative Advertising

× Consumer Protection

× Deception

× Endorsements

× Substantiation

× Blogging

× Branded Entertainment

× Mobile Marketing

× Viral, Word-of-Mouth and Buzz

× Environment 

× Behavioral Marketing

× Indecency; Violence; Food; Obesity; Children 

× User Generated Content

× Location-Based Targeting

BLURRING DISTINCTIONS 

BETWEEN

INFORMATION, 

ENTERTAINMENT AND 

ADVERTISING

RISE OF THE óPROSUMERô
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Enforcement is a government & 

industry partnership . . .

×Federal

×State

×Self Regulation

http://www.narcpartners.org/about
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Consider Four Basic Principles

Are We Telling the Truth?

Can We Support All  Claims?

Did We Secure Necessary Rights?

and

Are There Specific Laws, Regulations, Social, 
Political,  [Fill In The Blank] Issues That Apply?
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FTC Act: Section 5

Unfair methods of competition in or affecting

commerce, and unfair or deceptive acts or

practices in or affecting commerce, are hereby

declared unlawful.

FTC Act: Unfairness - Deception

Letôs not waste time with óUnfairnessô

Letôs go straight to óDeceptionô
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Deception = a representation, omission or 
practice that will mislead consumers.

In other words, a representation, omission, 
act or practice that:

ÁIs likely to mislead (in light of the totality of 
circumstances and the target audience);

ÁWould be deceptive to a reasonable consumer 
or a ótargetô group (e.g., children); and

ÁIs material (i.e., involves information that the 
consumer would likely consider important as 
part of the decision making process)

Can be an express untrue or misleading statement or an omission of 
material information that has the effect of misleading the customer.

Deceptive Act or Practice 
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EXPRESS:statement of fact (e.g., ñFat Freeò)

IMPLIED: claim made through impression (not 
expressly); ñpicture worth a thousand words.ò

Is there a Claim?

Depiction of a claim, must represent actual use [Real 

life/Normal use; Demos canôt be faked, staged or manipulated (Nokia and ñ24ò)]

Independent substantiation, in advance. 

BUT DONôT FORGET THE 

NET IMPRESSION
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The FTC requires advertisers to have a 

reasonable basis for advertising claims 

before asserting them in advertising. 

(Tell the truth and be able to prove it)

All express & implied claims must be 

supported with substantiation ... in the 

file before the ad is distributed.

Support All Claims  (in advance)
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FTC Act - Basic Rules (4Ps) 

Apply to Disclosures

Disclosure of material terms must be ñclear and 
conspicuous.ò Consider ñthe four Psò:

Ádisclosure should be PROMINENT enough for 
consumers to read easily;

Áthe PLACEMENT of the disclosure should be 
designed to ensure a consumer will read it;

Áthe disclosure should appear in close PROXIMITY

to the claim that it is explaining;

Áthe PRESENTATION of the disclosure should be 
designed to ensure consumers will understand it.
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Sometimes Disclosure Isnôt Enough
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How Did They Substantiate This 

Express Claim? 

PETA ïVeggie Lovers Ad

PETA Veggie Lovers
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This Implied Claim . . . .  

Created an Express Problem

Chevrolet Corvette Child Driver
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But...

ÅDemos must not be faked, staged or 

manipulated.

ÅMust have support in advance.

ÅDemos must work in real life & normal use!

A Demonstration Can Be a Claim
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Valuable Demonstration in Action

Volvo ðMonster Truck Rally

Volvo ïAustin Monster Truck Rally
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Until You Look Behind the Curtain
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However . . .

Not all assertions require substantiation.  

Opinions, exaggerations, hyperbole, or 

similar assertions that

Ácannot be proven or disproved, or

Áno reasonable person would believe or would 

consider material  

are known as puffery, and are not required 
to be substantiated.
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Puffery: An Exception to Truth

The advertiserôs right to lie 
utterly and completely, 

because no one is going 
to believe it anyway.
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This is puffery . . .

Izusu - Trooper

Isuzu Trooper
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. . . is this puffery?

Happy Cows California Cheese
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Tonyôs Pizza ïNet Impression

Remember Net Impression
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Failure to honor your own stated privacy 
policy is deceptive and misleading under 
Section 5 AND a breach of contract.

FTC construes online privacy policy to apply 
to offline data collection unless expressly 
stated.

Donôt misrepresent purpose for which data is 
being collected.

Donôt overstate sophistication/protection of 
security technology.

Website Terms & Policies as Claims
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Protecting Your Investment

Payment = Ownership

I paid my ad agency for the work, consequently I own it

NOT unless you have a written agreement that says so, in advance!

Intellectual Property Right = Protection

They copied my ad or used my brand and trademark, letôs sue them

Ideas are not protected, only the specific form of expression

Infringement = Actual copying or Access & Substantial Similarity

(but there are exceptions: 

fair use, parody, comparative ads)
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Comp was used in client 

presentation & shoot

Final ad Č

looked like stock photo

Court awarded $140,000

Infringement?

ċCurtis Photo ïStock (Getty Images)
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What do you think?
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Cannes 2001: 

Gold Lion

Copying?   Infringement?

What do you think?
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How about these?
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. . . and these?
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. . . or these?
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. . . or these?
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Idea or Expression? 

Lugz Boots

Apple iPod

Lugz Boots Apple iPod
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Parody ïCanôt You Take a Joke?

You can use someone elseôs material IF the 

use is a parody.

1. But humor is not enough. The use must 

be satirical or ridicule the original work -

being funny is not enough.   

2. If you are in the business of satire and 

comedy, parody is almost always ok. 

BUT, what if you want to use parody for a 

commercial purpose? 

(Hint: See #1)
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Is This?

Coors ðEverReady

Coors Energizer Bunny
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Cadbury vs. Wonderbra: 
You Canõt Make

This Up!

Cadbury Milk Chocolate

Cadbury: ñIn the Air Toniteò

Wonderbra: ñIn the Air Toniteò
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Parody is a Defense! Thatôs Funny
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I Love Paris in the Springtime

. . . . .  would you like fries with that?

Carlõs Jr. ðParis Hilton

Carlôs Jr. Paris Hilton
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Is This Parody?

Tonight Show Ad

Leno Parody
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Or this?

Accolo 

Accolo Recruiting
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Competitive Advertising

Facts are Facts
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American Express vs. MasterCard

Comparative Advertising

You know, 

the thing is 

not with that 

card.  Thatôs 

the problem.

You know, the 

thing is with that 

card, I donôt 

know where.  

Thatôs the 

problem.

Looking for 

cash without 

MasterCard 

could lead 

you nowhere.

Looking for 

cash without 

MasterCard 

isnôt exactly 

easy.
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Competitive-Comparative: Viral on the Internet

Prius Spoof
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Product Placement  & 

Branded Entertainment

No longer limited to television and 

motion pictures, packages, billboards, 

store fronts, brands are embedding 

themselves in credits, banners, context 

sensitive ads, games ïeven part of 

game play - social networks and virtual 

worlds.
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Product Placement is Advertising

Product placement is subject to FTC and FCC 

rules with respect to deception and disclosure. 
Section 5 of the FTC Act; Section 317 of the FCC Act

FCC requires sponsor identification.
Communications Act of 1934, 47 U.S.C. ÄÄ508,317;  FCC Rules, 47 C.F.R. ÄÄ73.1212, 76.1615

BUT . . . .

FCC rules exempt identification in feature motion picture 

films produced initially and primarily for theater exhibition
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Product Placement Headaches
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Entertainment IS the Brand!
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Entertainment? Brand?

Lucky Star
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New World of Advertising

òThe web is more a social 
creation than a technical one.  I 
designed it for a social effect ð
to help people work together ð
and not as a technical toy.ó  

Tim Berners -Lee, òWeaving the Web: The Original 
Design and Ultimate Destiny of the World Wide Webó
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Traditional Marketing

Back then 
advertising was 
disseminated by 
the advertiser or 
a party with 
actual or 
apparent 
authority to 
disseminate 
advertising on 
behalf of the 
advertiser.
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òéactivities, practices and behaviors 
among communities of people who gather 
online to share information, knowledge, 
and opinions using conversational media.ó

Social Media

WHY SHOULD YOU CARE?

BECAUSE SOCIAL MEDIA
IS A FORCE TO BE RECKONED 

WITH
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An illegal lottery is a promotion whereby a

furnishes some form of

for a 

to win a 

consideration

chance

prize

consumer 

Promotions: Remember 3 Words
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This Sweepstakes Took Off

Pepsi Harrier Jet Prize
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ÅOfficial rules form a legally binding and enforceable

contract between sponsor and participant.

ÅPlaintiffs have not historically prevailed on breach of 

contract or fraud claims where sponsors act in 

accordance with official rules.

ÅRules need not have been actually read but must be 

widely and readily available.

ÅCourts favor contingency plans
Á Breaking of Ties

Á Releases -- Injury and Ownership

Á Publicity

Á Indemnity

Á Force Majeure

Á Modifications or Termination

Promotions: Rules Rule
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Alternate Method of Entry:  Sweep (YES) Contest (NO)

Florida, New York & Rhode Island 

(Arizona ïAmusement Gaming & more)

Specially Regulated Categories

Á By Industry (financial; health care; travel)

Á Food

Á Gasoline

Á Jewelry            

Everybody Wins; Prizes Must Be Awarded

Post Consideration Releases (liability; publicity) 
(Tennessee)

Promotions: Laws are Complex
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Endorsements (and Testimonials)

A verbal or visual communication that 
consumers, acting reasonably, would 
be likely to understand to be 
expressing the opinions, beliefs, 
findings, or experiences of someone 
other than the sponsoring advertiser.

Note: The FTC and the Courts now use the terms ñendorsementò and 

ñtestimonialò virtually interchangeably
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Endorsements are Regulated

Guides Concerning the Use of Endorsements and 

Testimonials in Advertising
[16 C.F.R. Part 255; First promulgated in 1975, previously revised in 1980 and now newly revised and effective 2009]

ÁAdvertisers subject to Guides when ñsponsoringò ads.

ÁAdvertisers liable for ñsponsored" endorsers.

ÁCelebrity endorsers ensure adequate basis for claims.

ÁñResults Not Typicalò no longer a safe harbor.

ÁDisclose ñmaterial connectionsò.
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Endorsements as Claims

Endorser must be an actual user throughout. 

Accurate depiction, typical of consumerôs 

experience.  

Reflect honest opinions, findings, beliefs or 

experiences.

May not contain representations or statements that 

could not be substantiated if made by advertiser.

Individual must actually use product/service.

Celebrities can be paid.

Consumers may not be paid or influenced.
(Obtain consumer endorsement 

before informing them of potential use in advertising).
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What Changed?  

Substantiation

Advertisers using consumer endorsements must 

possess sufficient substantiation to support claims 

as if the advertiser had made the representation 

without any endorsements.  

In other words, consumer endorsements alone are 

not to be equated with scientific evidence ï

consumer endorsements do not serve as reliable 

or competent scientific evidence because 

individual consumer experiences in the form of 

anecdotal evidence do not provide a sufficient 

basis to substantiate claims.  
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If an advertiser cannot substantiate an endorserôs 

experience as depicting what consumers will 

generally achieve, then:

the advertisement must clearly and conspicuously 

disclose, the generally expected performance of 

the product or service 

and 

the advertiser must use adequate substantiation in 

making that representation.  

What Changed?  

Typicality
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ñResults may varyò or ñresults not typicalò will 

no longer be considered effective to disclaim 

actual or implied typicality representations. 

The FTC staff has determined these types of 

disclaimers alone are unlikely to be effective 

in communicating to consumers the limited 

applicability of the endorserôs experience. 

What Changed?           

óSafe Harborô is Gone
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What Changed?  

Liability

Explicitly clarifying that advertisers will be liable for

making false or unsubstantiated statements made

through endorsements; and

advertisers will be liable for failing to reveal

material connections to endorsers; and

endorsements must reflect the honest opinions,

findings, beliefs or experience of the endorser who

will be liable for false or unsubstantiated

statements.
The only relevant criterion in determining whether a statement

is an óendorsementôis whether consumers believe the

statement reflects the endorserôsviews.
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Previously, experts and celebrities were treated 

the same way. Payments did not generally trigger 

disclosure requirements.  BUT now:

An expert can be paid for an endorsement, but if 

itôs not a flat fee or if the fee is related to success, 

then disclosure of the compensation relationship 

will be required; and

Where consumers would normally expect a 

celebrity endorser to be paid no disclosure is 

required, but. . (talk shows, public appearances)

What Changed?  

Experts & Celebrities
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If I donôt refer to them or name them 

I can use their picture, right?



Joseph I. Rosenbaum ïPresentation to SME Puerto Rico 25 May 2011; San Juan, PR

Every person has the right to control the use of 
their name, image and/or likeness for commercial 
purposes

Became a property right, rather than personal right 
[Factors v. Pro Arts, 597 F.2d 215 (2d Cir. 1978) Elvis 

Presley poster] Confirmed property right as surviving death of celebrity

ÁIf a person can recognize themselveséget a release 
(even if in the ñbackgroundò)

ÁGet a release for anything borrowed from an identifiable 
person (Elvis costume, Charlie Chaplin hat)

Á In some states, the laws can protect these rights 

for 100 years after death!

Privacy Became Publicity
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Rights Never Die . .do they?
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Secure all necessary rights . . .

ÁCelebrity Talent ïSAG/AFTRA

ÁConsumers

ÁMusic - Licensing is very COMPLEX!
Á Composition Rights, Publishing Rights, Public Performance 

Rights, Synch rights, Master Recording Rights, Downloadable 
Content Rights

Á Internet ïBe careful with images and music
Á For example, content found on www.youtube.com or 

www.myspace.com

ÁVisuals 
Á Photographs, Art, Film Footage, Illustrations, Posters, Paintings

ÁText
Á Books, Poems, Lyrics

ÁYes, even open source programming
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$14+ Million - Reversed (but not completely. Thereôs more)

What Rights Are Secured?
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$300,000 Award

White v. Samsung Electronics

Come on . . 

I didnôt even show a picture


