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Who are we?

Marina Palomba   Huw Morris



Marina Palomba

Á8 years as Legal Director of Institute of Practitioners 
in Advertising 

ÁDirector of BCAP and CAP Code bodies

ÁMember of Clearcast Copy Committee

ÁMember of AAôs Digital Media Group

ÁMember of DEFRA Green Claims Committee

ÁDirector of Media Smart



Regular commentator on advertising 

matters



Huw Morris

ÁPreviously Legal Associate at IPA

ÁMember of ReACTS team at Reed Smith handling a 

variety of work for agencies and advertisers

ÁAdvising other clients in the media, TV Production 

and technology sectors 

ÁSecondment to McDonaldôs UK Legal Department 

and forthcoming part-time secondment to Sara Lee 

UK Legal Department



Order of play

ÁGreen Claims

ÁExtension of Regulation to 

promotional messages on the 

internet 

ÁOBA/LBA

ÁOlympics 2012 ambush marketing



Green Claims



How things can go so wrong

BP Shares slump 12pc since oil 

spill. Cost of clean up £10.6 

billion



BP Branding 

Nightmare

BP rebranded itself a decade ago as "Beyond 

Petroleum," a company that was environmentally 

conscious and wanted to develop alternative energy 

sources like solar and wind power.

In a US$200-million ad campaign, BP sought to break 

from competitors long regarded as rapacious 

multinationals. BP adopted its new strap line, and a 

green, yellow and white sunflower logo ïthe Helios ï

named after the Greek sun god, as the symbol of these 

values.



Environmental issues for advertisers

ÁThe new CAP Code (especially s.11)

ÁThe New 2010 DEFRA Green Claims Code

ÁICC Framework for Responsible 

Environmental Marketing Communications



CAP Code : Environmental claims (1)

ÁThe basis of a claim should 

be explained clearly and 

qualified where necessary

ÁThe meaning of all terms 

should be clear to 

consumers

ÁAbsolute claims must be 

supported by a high level of 

substantiation



Environmental claims (2)

Á Comparative claims must be justified and 

have a benchmark, for example by 

showing the product is ñmore 

environmentally friendly than last yearôs 

versionò. The basis of the comparison 

must be clear. 

Á Marketers should not suggest their claims 

are undisputed if there is a significant 

division of scientific opinion on the subject

Á Marketers cannot suggest a product has 

become safe or environmentally friendly if 

it was never harmful to the environment in 

the first place



The Defra Green

Claims Code (1)

ÁFirst launched the Code in 1998, following wide 

consultation with business, consumers and 

environmental organisations 

ÁUpdated in light of the new international standard 

on environmental claims, ISO 14021 in 2010 

ÁCode promotes the standard of information that 

the public can expect to be given about the 

environmental impacts of consumer products 



The Green Claims Code (2)

ÁBenefits of the Code for Consumers and 

Businesses

ÁWhat is a Green Claim?



A Green Claim SHOULD BEé

VTruthful, accurate, and able to be substantiated 

VRelevant to the product in question and the 

environmental issues connected with it 

VClear about what environmental issue or aspect of 

the product the claim refers to 

VExplicit about the meaning of any symbol used in 

the claim 

V In plain language and in line with standard 

definitions 



A Green Claim SHOULD NOTé

UBe vague or ambiguous

U Imply that it commands universal acceptance

U Imply more than it actually covers, if limited to 
particular elements of the product/service

UMake comparisons unless they are relevant, clear 
and specific

U Imply that a product/service is exceptional if based 
on standard practice

UUse language which exaggerates the advantages of 
the environmental feature of the claim

U Imply the product/service is endorsed or certified by 
a particular body, if untrue



The ICC Framework for Responsible 

Environmental Marketing Communications

ÁGreen claims must be legal, decent, honest and truthful

Á Based on sound, appropriate scientific information 
relevant to actual use, operation or disposal of the 
advertised product, not unsupported assumptions

Á All marketing must be prepared with a sense of social 
and professional responsibility and conform to the 
principles of fair competition.

Á Should not condone anything contrary to accepted 
standards of environmentally responsible behaviour.

ÁChapter E: Definitions of claims such as ñrecyclableò, 
ñcompostableò, ñdegradableò, ñreusableò etc.



Act on C02



Renewable energy
Shell ad 2008



Car ads

ÁRenaultôs ñzero emissionsò ïMarch 2010

ÁFor us, global warming goes beyond the emissions 

coming out of the exhaust. It's an issue we address 

before, during and after manufacture. From next 

year, Renault will launch a range of zero-emission 

vehicles to drive the car forward again 



C02 Emissions

ÁJune 2009: Department of 

Transport publishes new 

guidance on sizing of C02 

emissions and fuel 

consumption figures in car 

advertisements

ÁMust be displayed no less 

prominently than the main 

information given in the 

advertisement



Final note

ÁñItôs not easy being greenéò

Áé. being green in the 21st 

century ñis beautiful! And I 

think it's what I want to be!ò



Extending self-regulation of 

promotional messages to the 

internet



Announcement in March 2010 (1)

Á ñThe Advertising Association has 

submitted the industry's 

recommendations to the Committee of 

Advertising Practice (CAP), for the 

extension of the non-broadcast 

Advertising Code in digital media, which 

will be administered by the Advertising 

Standards Authority (ASA). This landmark 

move for advertising self-regulation seeks 

to address societal concerns and will 

increase protection for consumers.ò



ñThe Advertising Standards Authority (ASA) 

today welcomes the Advertising Associationôs 

(AA) announcement recommending the 

extension of the ASAôs remit in digital media to 

cover marketing communications on 

companiesô own websites. This is a significant 

development in advertising self-regulation, 

which would broaden the existing protections 

for consumers and children online.ò

Announcement in March 2010 (2)



Existing law and best practice

Á Consumer Protection from Unfair Trading Regulations 2008 

Á Laws of defamation and trade libel

Á Data Protection laws and regulations

Á Press Complaints Code

Á Mobile Marketing Association Code of Conduct 

Á Code of Ethics and Standards of Conduct for the Word of Mouth 
Marketing Association

Á Information Commissionerôs Office guidelines on how to manage a 
corporate presence on twitter and on privacy in the marketing context.

Á ICOôs Personal Information Online Code of Practice

Á IAB behavioural advertising good practice principles which have been 
adopted by most ISPs.

Á ICO Guide on How to manage a corporate presence on Twitter 
Privacy and Electronic Communications (EC Directive) Regulations 
2003 



Announcement in September 2010

ÁRemit to be extended in March 2011

ÁASA to have jurisdiction over all marketing 

communications on the Internet including those on 

corporate websites and social media networks such 

as Twitter and Facebook, advergames and UGC 

ÁRemit will NOT cover "heritage 

advertising", 'investor relations', and marketing 

communications promoting "causes and ideasñ. 



CAP Code and the Internet 

Three important aspects of the scope: 

1. It applies to marketing communications 'directly 
connected with the supply or transfer of goods, 
services' etc: 

This phrase conveys the primary intent of 
marketing communications coming within the 
extended digital remit: to sell something. It is 
understood that a marketing communication may 
set out to sell something in a myriad of different 
ways. It need not necessarily include a price or 
seek overtly an immediate or short-term financial 
transaction or include or otherwise refer to a 
transactional facility.



Scope of the extended remit

2. The promotion of causes or ideas:

The scope doesnôt cover marketing 
communications promoting causes or ideas 
but does explicitly apply to marketing 
communications which consist of direct 
solicitations of donations as part of fund-
raising activities. This takes into account of 
the potential for consumer detriment, 
especially financial loss, arising from these 
marketing communications.



Scope of the extended remit

3. 'non-paid-for space online under [the 

advertiser's] control':

This phrase covers, although not 

exclusively, advertisements and other 

marketing communications on advertiser-

controlled pages on social networking 

websites. Social networking websites have 

a significant consumer reach, are popular 

with children and young people and play an 

increasing role in public policy debates. 



CAP Code and the Internet ïproblems and risks

ÁHow will the ASA deal with the fine line between 
editorial and promotional material.

ÁHow the extended remit will be adequately funded. 

ÁHow can sanctions be effectively enforced against 
companies with sites based overseas, or 
indeed against those thousands of smaller online 
advertisers who are blissfully unaware and ignorant 
of the CAP Code, and whose advertising can 
change in seconds in this fast paced media 
environment.



Editorial v Advertising Content Debate

ÁFreedom of speech

ÁAdditional safeguards against regulatory 

creep needed but as yet unknown

ÁConcerns of publishers and broadcasters

ÁHow to distinguish between editorial and 

own marketing communications on websites

ÁProblem of user generated content and 

obligations to moderate promotional sites



Editorial or advertising? Telegraph fashion



Editorial on own website 

or advertising? 

At Mars, our Five Principles guide us in the daily choices we 

make and the manner in which we do business. Two in particular 

stand out. For us, "A mutual benefit is a shared benefit: a shared 

benefit will endure" 

"As individuals we demand total responsibility from ourselvesé. 

Our actions should never be at the expense, economic or 

otherwise, of others with whom we work. We strongly believe that 

only success that is shared can be sustained and it is our goal to 

achieve this in all we do.ò

www.mars.com





BBC Travel Editorial 

with Lonely Planet?



Funding of ASA regime

ÁExisting levy of 0.1% is applied to 

ótraditionalô advertising spend which is 

collected by advertising media agencies 

from their advertiser clients.

ÁDebate about an additional levy on search 

engine advertising to augment this funding 

of ASA to cover cost of extending self-

regulation to the internet

ÁGoogleôs ñseed fundingò



Enforcement

Easy to anticipate major problems arising 

with enforcing self-regulation to all 

promotional messages on the internet:

ÁAdvertisers located outside the 

jurisdiction

ÁSpeed in which content can change

ÁOwnership of messages

ÁAbility to óambushô competitors



New Sanctions

Á Including details of an advertiser and any non-

compliant marketing communication on a 

specific ASA micro-site, ñto which the ASA may 

make a particular effort to draw public attentionò

Á Removing paid for search advertisements that 

link directly to the page hosting the non-

compliant marketing communication on the 

advertiserôs website (or other relevant space)

ÁPlacing paid-for advertisements on internet 

search engines that highlight the continued non-

compliance of an advertiserôs marketing 

communication (and link through to the ASA 

micro-site above). 



Tentative Conclusions

ÁMany on line advertisers will be surprised to 
find their promotions subject to regulations of 
any description

ÁMany new media advertisers unfamiliar with 
self regulation will be reluctant to contribute 
financially and new media agencies reluctant 
to collect a levy

ÁWill larger advertisers begin to question the 
viability and benefit of funding regulation if 
sanctions go too far?



What does regulation mean for online 

advertisers?

ÁAdvertisers need to check websites to ensure 

promotional materials and claims comply with the 

CAP Code

ÁCan advergames for fast food companies continue 

given restrictions in the Code to protect children and 

regarding restrictions on food advertising?

ÁWhat is the position with tobacco websites?



Online Behavioural 

Advertising and 

Location Based 

Advertising



Online Behavioural Advertising

Behavioural advertising is a practice that is based on 
internet browsing activity and allows brands to deliver 
adverts to web users which reflect their interests. 

Behavioural advertising can be used on its own or in 

conjunction with other forms of targeting based on 

factors like geography, demographics or the 

surrounding content.

http://3.bp.blogspot.com/_ZiPiXEv_Q_g/Sl4kMvA4OCI/AAAAAAAACng/l7AV4wnAJxY/s320/behavioral_targeting.jpg


How does OBA work on 

Facebook?



Location Based Advertising 



What is Location Based 

Advertising?

LBA is a form of 

advertising that 

uses mobile 

networks to target 

consumers with 

location-specific 

advertising on 

their mobile 

devices. 



FACTS

ÁBy 2012 it is estimated there will be 5.9 

billion cell-phone contracts globally that are 

GPS enabled and can locate you anywhere.

ÁFoursquare the location-based social 

networking website signed has 1.3 million 

users in June 2010. 

ÁNext-generation cell-phones will deliver 

augmented reality displays as standard



Location Based Information

ÁGoogle maps on iphones, androids and 

blackberry maps

ÁiPhone and iPad apps for services such as 

cycle hire, parking places, restaurants, golf 

course analysis

Screen shot of new 

London cycle hire 

scheme app



Starbucks and

Foursquare

Starbucks one of the first major 

retailers to exploit location based 

advertising

This type of targeting is 

marketing nirvana, where 

consumers can receive targeted 

and timely advertising that is 

actionable and immediate. 

May 2010



Facebook launches Facebook Places  

to rival Foursquare

ÁFacebook launched its Geo 

location service in August 2010

ÁAim for this form of marketing to 

provide brands with opportunity 

to target consumers with ads 

relevant to their physical 

location 

ÁFacebook says third parties will 

need permission before 

accessing user information



McDonaldôs first marketer to use 

Facebookôs forthcoming location platform 

Users will be given 

the ability to check 

in at a location 

using a status 

update on 

Facebook and then 

see a featured 

product targeted to 

that location. 

Users are asked to 

give their zip/post 

code to get local 

McDonaldôs info 

and specials. 



Augmented reality

Vuzix Goggles



Augmented Reality

Lonely Planet mobile city guide apps overlay 

place-of-interest information on pictures 

seen through travellersô cell phone cameras. 

ñWe got three million downloads in 24 hours 

across the apps we gave for free, and the halo 

effect in to the paid apps was absolutely 

phenomenalðour paid downloads went 

through the roof.ò 

Lonely Planet



Museum of London App ïStreet Museum

ÁMuseum of London app allows views of 

famous London locations as if they were in 

the past but in the real world through your 

phone.

ÁThe augmented reality campaign that works 

as a city wide mobile marketing tool for the 

Museum encouraging users to continue their 

journey at the museums galleries.



Museum of London App -

Streetmuseum







EU Article 29 Working Party Opinion 

on OBA

ÁWorking Party comprised the EUôs national data 

privacy regulators

ÁOpinion published 22 June 2010

ÁOpinion stresses that online behavioural advertising 

providers, when they use cookies, are bound by the 

new EU rules on electronic privacy. Revised 

legislation introduces the obligation for informed 

consent of users before tracking devices such as 

cookies are installed on users' computer (Article 

5(3) of ePrivacy Directive as amended last year) 



Consent

ÁMust be:

Áfreely given

Áspecific

Áinformed

Áa clear indication of the userôs wishes (i.e.. 
opt-in not opt-out)

Áobtained prior to any personal data being 
collected

Ácapable of being revoked



How is this to be achieved?

ÁThe Working Party suggest a ñone-for-allò 

consent whereby there is a single 

acceptance of cookies and what they do

ÁThe Working Party recommends the need 

for additional safeguards:

ÁA time-limit for such ñone-for-allò consent

ÁAdditional transparency for users about the 

perceived privacy-invasive risks of OBA

ÁA way to ensure users can easily revoke 

consent if and when they want



Privacy and UK Data Protection Act 

1998

ÁVery important to OBA, even where the processing 

of the web browsing data is fully automated. 

Processing must be in accordance with the data 

protection principles set out in the DPA.

ÁThe most important principle is to process data 

ñfairly and lawfullyò. OBA must be operated in a 

manner that is completely transparent to the user. 

The user must be given clear information about how 

the OBA system works and must consent to receive 

OBA. In reality this may well mean opt-in approach 

to OBA.



Social networksô own rules

ÁFacebook, Twitter, LinkedIn, MySpace 

ÁCompanies can develop a profile on Facebook

ÁFacebook has 500 million users - July 2010

ÁLinkedIn has 70 million business users - July 2010

ÁCompanies able to control content (not the case with 

Twitter)

ÁStrict rules on use of data on all sites  



Conclusion on privacy and location 

based advertising?

Á In both Europe, if not elsewhere in the world, the opt-
out push approach to LBA is generally illegal. 

ÁPossible "soft" opt-in occurs when consumers are 
deemed to have opted-in based upon their behaviour 
or information gathered from them in the course of 
sales negotiations, even if purchases did not 
ultimately take place.

ÁDespite this, the point is that opt-out push LBA is 
not a viable strategy for responsible marketers. 



Best Practice Codes of Practice



Industry and self regulation

ÁThe Internet Advertising Bureau (IAB) UK             

and a number of key players, such as Google, 

Yahoo, Microsoft, AOL and Phorm, launched a set 

of self-regulatory good practice principles on OBA 

which came into effect on 4 September 2009.

ÁThe IAB principles are broader in scope than the 

DPA , they cover the use of anonymous information 

as well as personal information. There are three 

core principles ïnotice, user choice and education. 



London 2012 and 

Ambush Marketing



What is ambush marketing?

Ambush marketing is an attempt by a third 

party to associate itself directly or indirectly 

with an event or the eventós participants 

without their permission, thereby potentially 

depriving official sponsors of the commercial 

value derived  from the 'official' designation. 



Ambush 

marketing 

at the 

Olympics


